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A. The phase of suspension

[Rz 1] The detention of 2,745 judges and prosecutors was ordered after they were suspended from
duty by the High Council of Judges and Prosecutors (HSYK), hours after the failed coup attempt.
The HSYK’s 2nd chamber ruled for the suspension of 541 members of first level administrative
judiciary and 2,204 members of the first level judiciary on July 16, on suspicion of links to the
U.S.-based Islamic scholar Fethullah Gülen.

[Rz 2] The framework of suspension of judges and prosecutors is drawn in the Law on Judges and
Prosecutors numbered 2802 article 77, which states that if it is deemed that the continuance of a
judge’s duty is likely to harm ongoing investigation or reputation of judiciary, the High Council,
as a temporary measure, can suspend the judge in question. Intrinsically, the law requires case-
by-case assessment. Having considered the seriousness of the alleged crime, being a member of
armed terrorist organization, the evaluation for each judge must be done carefully. So the role of
a judge, at least the suspicion of it, in the attempted coup must be shown.

[Rz 3] However, the Council suspended the number of 2.745 judges and prosecutors within se-
veral hours after the attempted coup. The speed with which the Council suspended judges and
prosecutors proves authorities have bypassed laws requiring criminal investigations. The mass
suspension in Turkey’s judiciary offers a window into how swiftly Erdoan’s allies on the council
moved to eliminate opponents, eroding the rule of law and politicizing the System.

B. The phase of capture, search and interrogation

[Rz 4] a. According to the Law on Judges and Prosecutors numbered 2802, judges and prosecu-
tors are subject to the special procedure once they are accused of a crime. Article 88 of the Law
numbered 2802 says that judges and prosecutors cannot be subject to capture, body and house
search and interrogation excluding flagrante delicto cases falling within the jurisdiction of the
heavy criminal court.1

[Rz 5] The Turkish Penal Procedure Code Article 2/j defines what flagrante criminal offence me-
ans as follows; offense detected in the act: this includes:

1. A crime that is being committed at the moment,

1 This court has jurisdiction on crimes that bring «aggravated life imprisonment», «life imprisonment» and «impri-
sonment more than ten years». It has also jurisdiction over certain crimes listed in the Code: theft by force (Article
148 TCK), bribery by force (Article 250/1 and 2 TCK), forgery of official documents (Article 204/2 TCK), qualified
swindling (Article 158 TCK) and fraudulent bankruptcy (Article 161 TCK), and except for Articles 318, 319, 324,
325 and 332 TCK, crimes regulated under second book, part four, section four, five, six and seven, and crimes regu-
lated under the Anti-Terror-Act, No. 3713.
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2. A crime that has just been committed; and a crime committed by the individual arrested
without a warrant by the law enforcement authorities, by the victim or by others, after he has
been chased immediately after the crime has been committed,

3. A crime committed by the individual who was arrested without a warrant with the movable
goods or evidence which indicate that recently a crime has been committed.

[Rz 6] Article 94 of the Law numbered 2802 states that «A preliminary investigation into the case
of flagrante delicto in the jurisdiction of the heavy criminal court is done according to the general
provisions. Preliminary investigation is carried out personally by the competent prosecutors».
Provided that the ongoing criminal investigation is being done pursuant to flagrante criminal
offence cases, the issues below must be set forth by the prosecution:

1. What is the charge of the indictment?
2. What is the date/time of the alleged crime?
3. Where was the crime committed?
4. What is the evidence?
5. How was reasonable doubt found?

[Rz 7] If the alleged crime falls under the individual crimes of judges, where there is no flagrante
criminal offence, which is laid out under the article 93 of the Law numbered 2802, the investi-
gation is conducted by the Chief Public Prosecutor of the nearest heavy criminal court to where
judges or public prosecutors under investigation have jurisdiction and the last phase of the inves-
tigation belongs to the nearest heavy criminal court.2

[Rz 8] In the case of Turkish judges and prosecutors, the Prosecution offices have neither followed
the article 93 of the law nor the article 94. If you look at judges’ and prosecutors’ files, you cannot
find determination or explanation regarding the basis of the investigation process. The charge to
the alleged crime, being a member of armed terrorist organization, the date and whereabouts of
the crime have not been set forth anywhere in the investigation file. The response to the questions
above will determine which court is competent or which court and prosecution office have the
authority to handle the case at hand. In the case of flagrante criminal offence, the place of the
alleged crime must be known in order to find the authorized court and prosecution office. If there
is no flagrante criminal offence, then judges or prosecutors under investigation must be handled
by the nearest heavy criminal court and its chief prosecutor to the suspects’ workplace.

[Rz 9] In the Turkish case, judges and prosecutors all over the country were captured as if there
was a flagrante criminal offence but then they were sent to the cities where they have jurisdiction.
It is obvious that the capture, seizure, interrogation and arrest have neither been done pursuant
to flagrante criminal offence situations nor according to individual crime procedure. Thus, the
arrest and detention of judges and prosecutors are illegal and invalid.

[Rz 10] From the public remarks of the members of the judicial administration and the Executive,
the basis of all arrests and suspensions is the list, which has been prepared in the last two years by
the High Council of Judges and Prosecutors. Namely, the investigation has been continuing not
according to relevant rules but in line with the list, without putting forward any evidence, any de-
termination of offenses, whereabouts and date of the alleged crime. By doing so the investigating
bodies have been violating the basic principle of the natural judge.

2 Article 93 of the Law on Judges and Prosecutors numbered 2802, See full text of the Law: http://www.mevzuat.
gov.tr/MevzuatMetin/1.5.2802.pdf (all internet sources have been last visited on 22 August 2016).
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[Rz 11] Additionally, the prosecutors did not show any evidence under the pretext of a confi-
dentiality order issued by a court. By virtue of the confidentiality order, the prosecution sent
the judges to the courts without showing any evidence, arresting the number of 2214 judges and
prosecutors.

[Rz 12] b. The ongoing criminal investigation violates fundamental principles in regards with
the judiciary such as impartiality and independence enshrined in the well-accepted international
documents and the article 138 of the Turkish Constitution. Article 138 of the Constitution states
that «judges shall be independent in the discharge of their duties; they shall give judgment in accordance
with the Constitution, laws, and their personal conviction conforming to the law. No organ, authority,
office or individual may give orders or instructions to courts or judges relating to the exercise of
judicial power, send them circulars, or make recommendations or suggestions. No questions shall be
asked, debates held, or statements made in the Legislative Assembly relating to the exercise of judicial
power concerning a case under trial. Legislative and executive organs and the administration shall
comply with court decisions; these organs and the administration shall neither alter them in any respect,
nor delay their execution.»3

[Rz 13] In the Turkish case, the penal courts of peace have been arresting judges and prosecutors
across the country solely based on the decision of the High Council of Judges and Prosecutors
along with the request of Ankara Prosecution Office, which explicitly states that «the arrest of
the judges and prosecutors in the list attached to this document should be carried out». These
two documents, the decision of the Council and the written request of the Ankara Prosecution
Office, were sent to all prosecution offices throughout to the country. Right after receiving these
documents, the prosecutors have launched investigation, capture, seizure and then the courts
have arrested judges and prosecutors according to the documents with the above-mentioned list.
Seemingly, almost all penal courts justified/grounded the arrests to the documents.

[Rz 14] Assuredly, the prosecution offices and penal courts have been following the instruc-
tions/orders of the High Council and the Ankara Prosecution offices. Interestingly, the Council is
acting in line with the list by referring to the Ankara Prosecution Office and vice versa. None of
them have put evidence yet other than referring to one another.

[Rz 15] c. The whole process is a clear violation of the right of defense. Until now, 2nd of August
2016, none of the judges or prosecutors who are in jail have had the chance to see the basis of the
accusations against them or any type of evidence. Simply because of the fact that the prosecution
has just started to gather evidence from suspects rather than first having evidence which brings
prosecution to suspects. This reminds mediaeval methods of criminal investigation.

[Rz 16] d. Arrests of judges and prosecutors are an arbitrary use of judicial power. The decisions
of arrests are copy-paste. The issue of arrest is laid out under the Turkish Penal Procedure Code.4

The article 100 of the Code states that

«Grounds for arrest with a warrant Article 100 – (1) If there are facts that tend to show the existence
of a strong suspicion of a crime and an existing ground for arrest, an arrest warrant against the suspect
or accused may be rendered. There shall be no arrest warrant rendered if arrest is not proportionate to
the importance of the case, expected punishment or security measure.

3 In order to see the full text of Turkish Constitution: https://global.tbmm.gov.tr/docs/constitution_en.pdf.
4 It can be reached: http://www.legislationline.org/documents/section/criminal-codes/country/50 However, there

are some amendments but not much relevant to our topic.
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(2) At the below mentioned instances, a ground for arrest may be deemed as existing:

a) If the suspect or accused had fled, eluded or if there are specific facts which justify the
suspicion that he is going to flee.
b) If the conduct of the suspect or the accused tend to show the existence of a strong suspicion
that he is going to attempt;

1. To destroy, hide or change the evidence,
2. To put an unlawful pressure on witnesses, the victims or other individuals.

(3) If strong grounds for suspicion are present, that the below mentioned crimes have been committed,
then the ground for arrest with a warrant may be deemed as existing:

a) Following crimes as defined in the Turkish Penal Code dated 26.9.2004 and No. 5237:

1. Genocide and crimes against humanity (Arts. 76, 77, 78),
2. Intentional homicide (Arts. 81, 82, 83),
3. Intentional wounding committed by a gun (Art. 86/3-a) and intentional wounding which
has been aggravated by its result (Art. 87),
4. Torture (Arts. 94, 95),
5. Sexual assault (Art. 102, except for subparagraph 1),
6. Sexual abuse of children (Art. 103),
7. Theft (Arts. 141, 142), and aggravated theft (Arts. 148, 149),
8. Producing and trading of narcotic or stimulating substances (Art. 188),
9. Establishing an organization in order to commit crimes (Art. 220, except for subpara-
graphs 2, 7 and 8),
10. Crimes against the security of the state (Arts. 302, 303, 304, 307, 308),
11. Crimes against the Constitutional order and crimes against the functioning of this sys-
tem (Arts. 309, 310, 311, 312, 313, 314, 315),

b) Smuggling guns, as defined in Act on Guns and Knives and other Tools, dated 10.7.1953,
No. 6136, (Art. 12),
c) Embezzlement as defined in Act on Banks, dated 18.6.1999, No. 4389, Art. 22, subpara-
graphs (3) and (4),
d) Crimes defined in Combating Smuggling Act, dated 10.7.2003, No. 4926, and carry im-
prisonment as punishment,
e) Crimes defined in Act on Protection of Cultural and Natural Substances, dated 21.7.1983,
No. 2863, Arts. 68 and 74,
f) Intentional forest fire offence, as defined in Act on Forests, dated 31.8.1956, No. 6831,
Art. 110, subsections 4 and 5.

(4) In cases where the committed crime is punishable with judicial fine, or with imprisonment not more
than one year at the upper level, no arrest warrant shall be issued.

[Rz 17] The article 101 of the Code states that «during the investigation phase, upon the motion of the
public prosecutor, the Justice of the Peace in Criminal Matters (penal court of peace) shall issue an arrest
warrant for the suspect, and during the prosecution phase the trial court shall issue an arrest warrant
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for the accused upon the motion of the public prosecutor, or by its own motion. The afore mentioned
motions must contain reasons and an explanation to why the application of judicial control would not
be sufficient in a given case, based on legal and factual grounds.»

[Rz 18] As seen in articles 100 and 101 of the Code, there must be strong grounds to arrest
someone and the prosecution must show legal and factual grounds to justify the arrest of the
accused person. In the Turkish judges’ cases, the prosecution only showed the list and nothing
more. Thus, there is no grounds set forth to arrest judges and prosecutors.

C. The phase of detention and arrest

[Rz 19] Several reports have been issued by reputable international organizations such as Amnes-
ty International5 and Human Rights Watch6. The reports unfortunately indicate that «detainees
have been denied food, water and medical treatment, and been verbally abused and threatened.
Some have been subjected to severe beatings and torture, including rape».

[Rz 20] The way arrested persons should be treated and their rights in the penitentiaries are regu-
lated by the law on Execution of Sentences and Security Measures numbered 5275.7 According to
the article 114 of the Law, the arrested person has the right to choose his lawyer for his defense.
And communication between the arrested person and his lawyer cannot be restricted; in any case
restrictions cannot be imposed pursuant to order of the penitentiary.

[Rz 21] In the Turkish case, even before the declaration of state of emergency, there are reports in-
dicating that arrested judges were not allowed to contact their lawyers and close family members.
Before the emergency law was announced, detainees were already being held without charges for
longer than legally allowed. According to the emergency law, suspects can be held without char-
ges for up to 30 days. According to lawyers and families searching for information about missing
relatives, «some are also being denied the right to speak privately with attorneys and to call a next
of kin. The Ankara Bar Association has set up a 24-hour hotline and crisis center, where phones
ring incessantly. In a state of fear about being seen as sympathetic to coup plotters or critical of
the Turkish government, most lawyers and family members declined to be quoted by name.»8

[Rz 22] One must be aware that judges, particularly criminal court judges, and prosecutors must
be treated very carefully in the jails. One must take into account that they previously conducted
many criminal investigations, some of them against the inner circle of members of the cabinet
and some against armed terrorist organizations, in some cases, even regarding felony crimes.
Consequently, judges can face criminals whom they previously sent to the same jail where they
are now being held. In any circumstances, judges and prosecutors must be separated from other
people in order to protect their lives.

5 https://www.amnesty.org/en/latest/news/2016/07/turkey-crackdown-by-the-numbers-statistics-on-brutal-
backlash-after-failed-coup/.

6 https://www.hrw.org/news/2016/07/26/turkey-rights-protections-missing-emergency-decree.
7 http://www.mevzuat.gov.tr/Metin.Aspx?MevzuatKod=1.5.5275&MevzuatIliski=0&sourceXmlSearch=.
8 https://www.washingtonpost.com/world/law-is-suspended-turkish-lawyers-report-abuse-of-coup-detainees/

2016/07/24/dc240998-4e9f-11e6-bf27-405106836f96_story.html.

6

https://www.amnesty.org/en/latest/news/2016/07/turkey-crackdown-by-the-numbers-statistics-on-brutal-backlash-after-failed-coup/
https://www.amnesty.org/en/latest/news/2016/07/turkey-crackdown-by-the-numbers-statistics-on-brutal-backlash-after-failed-coup/
https://www.hrw.org/news/2016/07/26/turkey-rights-protections-missing-emergency-decree
http://www.mevzuat.gov.tr/Metin.Aspx?MevzuatKod=1.5.5275&MevzuatIliski=0&sourceXmlSearch=
https://www.washingtonpost.com/world/law-is-suspended-turkish-lawyers-report-abuse-of-coup-detainees/2016/07/24/dc240998-4e9f-11e6-bf27-405106836f96_story.html
https://www.washingtonpost.com/world/law-is-suspended-turkish-lawyers-report-abuse-of-coup-detainees/2016/07/24/dc240998-4e9f-11e6-bf27-405106836f96_story.html


Juria, Report on the illegalities in the criminal investigation regarding judges and prosecutors in Turkey, in: «Justice -
Justiz - Giustizia» 2016/3

[Rz 23] The reports also demonstrate that in addition to verbal and physical abuse, detainees
suffer from lack of food and their hands have been bound for days.9

D. The Phase of confiscation of assets of judges and prosecutors under
investigation

[Rz 24] Upon the request of the Ankara Prosecution Office, the Ankara Penal Court of Peace
ordered confiscation of vehicles, houses and shares/bank accounts of judges and prosecutors until
the end of the criminal investigation.

[Rz 25] Notably, suspended judges cannot be paid fully; they get half of their salaries and in case
of permanent removal, which is most likely to happen soon, no payment at all (salary, allowance
etc). Because of the confiscation, they are not able to sell their properties to provide for their life.
It is a brutal punishment to their children, wives and other close family members. Arrested judges
and prosecutors are still innocent unless proven guilty. There is no evidence at all to justify the
confiscation of their properties.

[Rz 26] The Turkish Penal Procedure Code numbered 5271 article 128 states that «the following
items belonging to the suspect or the accused may be seized in cases where there are strong grounds of
suspicion tending to show that the crime under investigation or prosecution has been committed and
that they have been obtained from this crime;

a) Immovable goods,
b) Transport vehicles of land, sea or air,
c) All kinds of accounts in banks or other financial institutions,
d) All kinds of rights and credits by real or juridical persons,
e) Valuable documents,
f) Shares at the firm where he/she is a shareholder,
g) Contents of the rented safe,
h) Other assets belonging to him.

[Rz 27] Even in cases where these specifically designated immovables, rights, credits and other asset
values are in possession of individuals other than the suspect or the accused person, the seizure may still
be conducted.

(2) The provisions of subparagraph one are only applicable to the following crimes:

a) The following crimes as defined in the Turkish Penal Code:

1. Genocide and crimes against humanity (Arts. 76, 77, 78),
2. Smuggling migrants and human trading (Arts. 79, 80),
3. Theft (Arts. 141, 142),
4. Aggravated theft (Arts. 148, 149),
5. Breach of trust (Art. 155),
6. Fraud (Arts. 157, 158),

9 https://www.amnesty.org/en/latest/news/2016/07/turkey-intensified-crackdown-on-media-increases-
atmosphere-of-fear/.
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7. Fraudulent bankruptcy (Art. 161),
8. Producing and trading of narcotic or stimulating substances (Art. 188),
9. Forgery of money (Art. 197),
10. Establishing an organization in order to commit crimes (Art. 220),
11. Cheating in public bits (Art. 236),
12. Fraud in fulfilling of obligations (Art. 236),
13. Embezzlement (Art. 247),
14. Bribery by force (Art. 250),
15. Bribery (Art. 252),
16. Crimes against state security (Arts. 302, 303, 304, 305, 306, 307, 308),
17. Membership of an armed organization (Art. 314), or supplying such organizations with
arms (Art. 315),
18. Crimes against state secrets and spying (Arts. 328, 329, 330, 331, 333, 334, 335, 336,
337),

b) Smuggling weapons as defined in the Act on Firearms and Knives as well as Other Tools
(Art. 12),
c) Embezzlement as defined in the Banking Act (Art. 22/3 and 4),
d) Crimes as defined in the Combating Smuggling Act that carry imprisonment as punish-
ment,
e) Crimes as defined in Arts. 68 and 74 of the Act on Protection of Cultural and Natural
Values.

(3) A decision on the seizure of an immovable shall be enforced by taking a note in the title.

(4) A decision on the seizure of vehicles operating on land, sea and air shall be enforced by taking a note
in the title where they are registered.

(5) A decision on the seizure of accounts financial enforced at banks and other institutions shall be by
immediately informing the bank or financial institute by technical communication means. The related
decision shall also be notified to the bank or financial institution separately. The interactions at the bank
account, aimed to make the decision of seizure ineffective, which are conducted after the decision has
been rendered, are void.

(6) A decision on the seizure of shares at a firm shall be enforced by notifying the administration of the
related firm and the head of the commerce title by technical communication means immediately. The
related decision shall also be notified to the related firm and to the directorate of the financial institution
separately.

(7) A decision on the seizure of rights and credits shall be enforced by immediately notifying the related
real or juridical person by technical communication means. The related decision shall also be notified to
the real or juridical person separately.

(8) In cases where there are violations of the requirements of the decision on seizure, Art. 289 of the
Turkish Penal Code related to the misusing of the power of protection shall apply.

(9) Seizure under the provision of this Article shall only be decided by the judge.

[Rz 28] On 21st of February, 2014 the article above was amended and new provisions were added
to the article. According to the new article 128, the decision of confiscation can be made by the
High /Heavy Criminal Court and the court must decide on it unanimously. The new provision
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also states that before ordering confiscation the High criminal Court must have a report from
relevant institutions like Ministry of Finance, the Banking regulatory and Inspection Board.10

[Rz 29] After the declaration of state of emergency, the Emergency Decree Having force of Law
numbered 668 came into force.11 Article 3/i of the Decree states that the Penal Court of Peace
decides on confiscation without having report from relevant agencies. In urgent situations, the
prosecutors can order confiscation subject to judge’s approval within 5 days.

[Rz 30] As it can be seen from the articles above, in both the Emergency Decree having force
of Law and Turkish Penal Procedure Code numbered 5271, there must be strong grounds of
suspicion tending to show that the crime under investigation or prosecution has been committed
and that the properties have been obtained from this crime. Those are judges’ properties obtained
through their salaries paid by the state. Judges and prosecutors notice/inform the High Council
regularly of their properties. If they have property of which they cannot explain the source, it is
already a crime and subject to both criminal and disciplinary procedure.

[Rz 31] The confiscation is an arbitrary use of power and illegal, a clear violation of law. The
confiscation is going to destroy the judges and prosecutors under investigation because having no
access to their bank accounts; they will also not be able to sell their properties to survive under
these days when they are in need of any kind of help.

[Rz 32] Actually, the government has shown its intention already. Last week before the confisca-
tion order was issued, the Minister who is responsible for land and other immovable property
registration agency publicly announced that «I gave an order to Land Registration Agency not to
allow any transfer or sale of property of those whom you have suspicion. Before any transaction
you will ask the police and prosecution office».12 It can be figured out from his public remarks
they have already decided on who is guilty and who is not. The judges and prosecutors are judged
not only by the judiciary but also by the executive simultaneously.

Remarks of the editors:

[Rz 33] 1) It is planned to publish a German translation of the article in «Betrifft Justiz», edition
September or October. 2) The author doesn’t mention the provisions of the European Convention
of Human Rights (ECHR). It might be worth to point out additionally to different articles:

[Rz 34] Article 6 ECHR, Right to a fair trial, states:

«1. In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and
public may be excluded from all or part of the trial in the interests of morals, public order or
national security in a democratic society, where the interests of juveniles or the protection of the
private life of the parties so require, or to the extent strictly necessary in the opinion of the court
in special circumstances where publicity would prejudice the interests of justice. 2. Everyone
charged with a criminal offence shall be presumed innocent until proved guilty according to
law. 3. Everyone charged with a criminal offence has the following minimum rights: (a) to be
informed promptly, in a language which he understands and in detail, of the nature and cause

10 The last version of the Law: http://www.mevzuat.gov.tr/MevzuatMetin/1.5.5271.pdf.
11 The full Turkish text of the Decree: http://www.resmigazete.gov.tr/eskiler/2016/07/20160727M2-1.pdf.
12 http://www.haberturk.com/ekonomi/is-yasam/haber/1274320-mehmet-ozhaseki-fetoculerin-tapudaki-islemleri-

yapilmayacak.
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of the accusation against him; (b) to have adequate time and facilities for the preparation of his
defence; (c) to defend himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when the interests of justice
so require; (d) to examine or have examined witnesses against him and to obtain the attendance
and examination of witnesses on his behalf under the same conditions as witnesses against him;
(e) to have the free assistance of an interpreter if he cannot understand or speak the language
used in court.»

[Rz 35] Turkey has declared a derogation form the convention based on article 15 ECHR. This
articles states:

«Derogation in time of emergency 1. In time of war or other public emergency threatening the
life of the nation any High Contracting Party may take measures derogating from its obligations
under this Convention to the extent strictly required by the exigencies of the situation, provided
that such measures are not inconsistent with its other obligations under international law. 2. No
derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from
Articles 3, 4 (paragraph 1) and 7 shall be made under this provision. 3. Any High Contracting
Party availing itself of this right of derogation shall keep the Secretary General of the Council
of Europe fully informed of the measures which it has taken and the reasons therefor. It shall
also inform the Secretary General of the Council of Europe when such measures have ceased to
operate and the provisions of the Convention are again being fully executed.»

[Rz 36] The important article in our context is that the measures that may be taken are «limited
strictly by the exigencies of the situation». Interpreting this clause one has to keep in mind that
the presumption of innocence stated in article 6 alinea 2 ECHR is a core human right. It is im-
portant to know that the declaration of the derogation of the Convention does not mean that the
European Court of Human Rights would have no right to examine Turkish cases anymore. In the
contrary, the Court would have the task to check whether these measures taken by Turkey are
really required by the exigencies of the situation.

[Rz 37] The name of the author has to be kept anonymous out of security reasons. Name and
personality of the author, however is known to the editors.
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